CONFIDENTIALITY AGREEMENT


This Agreement, made as of _______________, 2018, by and between Juan Carlos Stolberg (the “Disclosing Party”) and ___________________________ (the “Receiving Party”), sets forth the terms upon which Disclosing Party shall disclose information to Receiving Party in connection with the possible sale of 405 San Francisco Street located in Old San Juan, Puerto Rico (the “Transaction”). 

WHEREAS, this Agreement is being executed in connection with discussions and other exchanges of information that representatives of the Parties have had or will have for the purpose of evaluating the possibility of entering into the Transaction and for such other purposes as the Parties may agree in writing from time to time;

NOW THEREFORE, in consideration of the above and other good and valuable consideration, the parties hereto hereby agree as follows:
1. Subject to Section 2, the Receiving Party and its Representatives shall keep confidential and not disclose to any third party or use for their own benefit or for the benefit of any third party, except to the extent necessary to evaluate the Transaction, all information disclosed by or on behalf of the Disclosing Party to the Receiving Party, which information shall be “Confidential Information.”  Confidential Information shall include, but not be limited to, all data and information, whether written or oral, contained in any disclosure or financial statements, rent rolls, financial and product development plans, forecasts, strategies, marketing information, presentations, and any information relating to the pricing, methods, processes, financial data, lists, statistics, clients, system or equipment, programs, research, development or related information of the Disclosing Party of or relating to the Disclosing Party or any of its affiliates, owners, holdings, business plans, operations or finances, and all analyses and other documents prepared by the Receiving Party and/or any of its directors, officers, owners, employees, consultants, agents or advisors (collectively the “Representatives”) to evaluate Confidential Information to the extent such analyses and other documents contain, otherwise reflect or are generated from Confidential Information.  The Receiving Party may use the Confidential Information only to the extent necessary with respect to the Transaction and no other rights or licenses in or to the Confidential Information are implied or granted under this Agreement.  The Receiving Party shall not reproduce or electronically store any Confidential Information in any form, except with the prior written consent of the Disclosing Party.

2. The obligations pertaining to Confidential Information shall not apply to information which the Receiving Party can demonstrate by written proof: (i) is now, or hereafter becomes, through no act or failure to act on the part of the Receiving Party, publicly known or available; (ii) is known by the Receiving Party at the time it receives such information as evidenced in writing; or (iii) is hereafter furnished to the Receiving Party by a third party without restriction on disclosure.  If any part of the Confidential Information is subpoenaed or otherwise required to be disclosed to a third party by court or regulatory order, the Receiving Party shall promptly notify the Disclosing Party in writing and shall consult the Disclosing Party as to suitable protective orders to maintain the confidentiality of Confidential Information before making any disclosure.  If failing the entry of a protective order or the receipt of waiver of the need therefor by the Disclosing Party, the Receiving Party is, in the reasonable opinion of its counsel, compelled to disclose Confidential Information, the Receiving Party may disclose that portion of the Confidential Information which the Receiving Party’s counsel advises the Receiving Party it is compelled to disclose and the Receiving Party will exercise reasonable efforts to obtain assurance that confidential treatment will be accorded to the Confidential Information.

3. The Receiving Party shall protect all Confidential Information from unauthorized use or disclosure with at least the same degree of care used to protect its own confidential and proprietary information.  The Receiving Party shall limit access to Confidential Information to those of its Representatives who have a need to know it and agree to be bound by the terms of this Agreement.

4. Unless and until definitive agreements regarding the Transaction have been executed, neither party will be under any legal obligation of any kind whatsoever with respect to the Transaction by virtue of this Agreement except for the matters specifically agreed to herein.  All obligations of confidence and non-use created pursuant to this Agreement shall continue in full force and effect regardless of whether or not the Transaction is consummated.

5. All Confidential Information shall be and remain the property of the Disclosing Party.  Within five (5) days after being so requested by the Disclosing Party or, in the event that the parties do not proceed with the Transaction, within ten (10) days after the determination of the Receiving Party that the Transaction is no longer being considered, the Receiving Party shall return or destroy all material constituting Confidential Information furnished to the Receiving Party by the Disclosing Party, at the discretion of the Disclosing Party.  Except to the extent the Receiving Party is advised in writing by counsel that such destruction is prohibited by law, the Receiving Party will also destroy all written material, memoranda, notes, copies, excerpts and other writings and recordings prepared by it or its Representatives based upon, containing or otherwise reflecting Confidential Information.  Any destruction of materials shall be verified by the Receiving Party in writing to Disclosing Party.  All Confidential Information not returned or destroyed, including without limitation, oral Confidential Information, shall remain subject to the confidentiality obligations set forth in this Agreement.

6. The Receiving Party acknowledges and agrees that, in the event of a breach of this Agreement by the Receiving Party or any of its Representatives, including without limitation, the actual or threatened disclosure of Confidential Information without the prior written consent of the Disclosing Party, the Disclosing Party will suffer irreparable injury such that no remedy at law will adequately compensate the Disclosing Party.  Accordingly, in addition to any remedies available at law or in equity, the Receiving Party agrees the Disclosing Party shall be entitled to specific performance of the Receiving Party’s performance under this Agreement, as well as such further injunctive relief and remedies in equity, law or otherwise as may be granted by a court of competent jurisdiction.  The Receiving Party is responsible for any breach of this Agreement by any of its Representatives and the Receiving Party agrees, at its sole expense, to take all reasonable measures to restrain its Representatives from prohibited or unauthorized disclosure or use of Confidential Information.

7. The Receiving Party understands and acknowledges that all Confidential Information is being provided without any representation or warranty, express or implied, as to the accuracy or completeness of the Confidential Information on the part of the Disclosing Party.  Neither the Disclosing Party nor any of its affiliates, owners, agents, advisors or representatives shall have any liability to the Receiving Party or any of its Representatives with respect to the accuracy or completeness of Confidential Information unless otherwise specified in writing.  It is understood that the scope of any representations and warranties to be given by the Disclosing Party with respect to Confidential Information shall be negotiated along with other terms and conditions in arriving at mutually acceptable forms of definitive agreements regarding the Transaction.

8. Any notices or other communications required or permitted to be given or delivered under this Agreement shall be in writing (unless otherwise specifically provided herein) and shall be sufficiently given if delivered personally, which shall be required with regard to notices applicable to an alleged breach of this Agreement, or mailed by certified mail, postage prepaid, to the addresses of the Parties as either Party may from time to time designate to the other by written notice.
9. In the event any one or more of the provisions of this Agreement shall for any reason be held to be invalid, illegal or unenforceable, the remaining provisions of this Agreement shall be unimpaired, and the invalid, illegal or unenforceable provision(s) shall be replaced by a mutually acceptable provision(s), which being valid, legal and enforceable, comes closest to the intention of the parties underlying the invalid, illegal or unenforceable provision(s).

10. The confidentiality obligations of the parties pursuant to this Agreement shall remain in effect for a period of three (3) years from the date first written above.
11. This Agreement shall be governed by the laws of the Commonwealth of Puerto Rico without regard to conflict of laws principles.  This Agreement contains the complete agreement of the parties with respect to the subject matter hereof and may not be changed, modified, amended or supplemented except by a written instrument signed by both parties.


IN WITNESS WHEREOF, this Agreement has been executed as of the date first above written.

RECEIVING PARTY


DISCLOSING PARTY
By:






By:





            



Juan Carlos Stolberg
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